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The Climate Litigation Network welcomes the opportunity to provide input to the European
Commission’s public consultation in the context of the process aimed at the establishment of a EU-wide
2040 target for greenhouse gas (GHG) reductions (‘the 2040 target’).

The Climate Litigation Network (CLN) is a project of the Urgenda Foundation, a Dutch sustainability non-
profit organisation. We provide legal and scientific expertise to support communities around the world
to challenge States’ inadequate climate mitigation efforts through litigation.

Our submission focuses on the content of the 2040 target, in light of the EU’s commitments and
obligations under international law and best available climate science.
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The adoption of the 2040 target must be the occasion for the EU to pursue a fair and
equitable approach to climate mitigation action to hold global temperature increase
below 1.5°C, making up for current delays and promptly accelerating the achievement
of climate neutrality in Europe.

Key messages

The EU has committed under international law to “take the lead” in the fight against
global warming, by assessing and pursuing global climate mitigation efforts on the basis
of principles of equity, common but differentiated responsibilities and respective
capabilities, precaution, and recourse to best available science. A fair distribution of
mitigation efforts, in line with the 1.5°C temperature limit, is a crucial enabler for
accelerated climate action at the global level.

The European Scientific Advisory Board on Climate Change (ESABCC) has taken
these provisions as the legal starting point for assessing the EU’s fair share of emissions
in its report ‘Scientific advice for the determination of an EU-wide 2040 climate target
and a greenhouse gas budget for 2030-2050" (‘the ESABCC Report”).

Despite its commitments, the existing 2030 EU-wide climate mitigation target (55% by
2030 compared to 1990 levels including LULUCF) (‘the 2030 target’) does not reflect
the EU’s ‘fair share’ of global climate mitigation efforts, as experts have found. This
lack of ambition is already depleting a large portion of the remaining 1.5°C carbon
budget, threatening the achievement of effective human rights and fundamental
freedoms protection in Europe and across the globe.

A fair approach to global mitigation efforts would require the EU to achieve at the very
least carbon neutrality in the current decade and net negative emissions right after 2030.

Given the EU’s current (inadequate) 2030 target, achieving the EU’s fair share of
emissions will require that ambitious domestic emission reductions are complemented
by mitigation measures outside the EU. The 2040 target must reflect the need for
increased mitigation ambition; quantify any shortfall between the EU’s fair share and
the emissions reductions reflected in the adopted 2040 target; and outline how the EU
will address such a shortfall, such as through GHG emissions reductions outside the
EU, as recommended by the ESABCC Report.
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2.1. International law and best available science must inform the assessment and
implementation of the EU’s mitigation efforts

2. Analysis

The 2040 target must be informed by the EU’s commitments and obligations as a party to the
United Nations Framework Convention on Climate Change (UNFCCC) and the Paris
Agreement (PA),! as also acknowledged by the ESABCC.?

The following aspects of the international legal framework should inform the EU’s 2040 target:

= prevention of dangerous climate change and protection of human rights;

= recourse to best available science;

= the long-term temperature limit;

= highest possible ambition, and principles of equity and common but differentiated
responsibilities; and

= the precautionary principle.

Effective compliance with these international law principles necessitates the EU — one of the
most highly developed regions of the world — to fairly contribute to global mitigation efforts
to hold global temperature increase below 1.5°C (i.e. do its ‘fair share’).

2.1.1. Prevention of dangerous climate change and the protection of human rights

The EU’s 2040 target must be informed by the overall objective of the UNFCCC to prevent
dangerous climate change,® and by the EU’s obligations with respect to human rights.*

The report of the IPCC’s Working Group Il on the impacts of climate change has been
described as an “atlas of human suffering”.® The report defines climate change as a “threat to
human well-being and planetary health” and documents the severe and pervasive impacts that
climate change is already having — and will increasingly have — on human and natural systems.®
In particular, it finds that “[g]lobal warming, reaching 1.5°C in the near-term, would cause
unavoidable increases in multiple climate hazards and present multiple risks to ecosystems and
humans”,” pushing humankind away from “a livable and sustainable future for all”.® The report
shows that exceeding the 1.5°C threshold also runs a “high risk” of triggering climate ‘tipping
points’.® This would escalate into further severe, abrupt, and irreversible climate change, even

if global temperatures are subsequently reduced.®

In line with this, over the past decade, national* and regional*? courts and UN human rights
institutions®® have recognised that: climate change is already having, and will have, a
significant impact on the enjoyment of a wide range of human rights; and States have an
individual responsibility to prevent further dangerous climate change by reducing their GHG
emissions.4
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In the European Union, apex courts in the Netherlands (the Urgenda case, 2019),'® and
Germany (the Neubauer case, 2021),%® have determined that the respective State must adopt
more ambitious GHG mitigation in order to protect human rights and fundamental freedoms.
Avoiding dangerous climate change is therefore a key factor to achieve effective human rights
protection across the EU and beyond.

2.1.2. Recourse to best available science

The EU’s 2040 target must be informed by best available science.

Recourse to best available science operates as an integrative principle throughout the
UNFCCC. The Preamble to the UNFCCC expressly recognizes that actions to combat climate
change are most effective if they are based on “relevant scientific considerations”, “continually
re-evaluated in the light of new findings”.}” The Preamble of the Paris Agreement also pays
particular attention to the role of science, recognising “the need for an effective and progressive
response to the urgent threat of climate change on the basis of the best available scientific

knowledge”.!8

2.1.3. Long-term temperature limit

The EU’s 2040 target must contribute to holding global temperature increase to below 1.5°C
(with at least 50% chance, and no or low overshoot).

This is in line with:

* International law: the EU’s commitment under the Paris Agreement to hold global
temperature increase to “well below 2°C above pre-industrial levels and pursuing
efforts to limit the temperature increase to 1.5°C”,'® and recent recognition by the EU
and other States Parties of the importance of limiting global average temperature
increase to 1.5°C in the Glasgow (2021)% and Sharm El-Sheikh (2022)%* climate
conferences.

= Scientific developments that have occurred since the Paris Agreement regarding the
need to limit global warming to the lower end of the long-term temperature limit in
order to prevent dangerous climate change, including the IPCC’s Special Report on
1.5°C and Sixth Assessment Report;?? and

» The findings of the ESABCC: the ESABCC recommended that the EU 2040 target
and GHG budget “be consistent with pursuing efforts to limit global warming to 1.5°C,
recognising the reiteration of this goal in the outcomes of the UN climate change
conferences in Glasgow (2021) and Sharm El-Sheikh (2022)”.2> The ESABCC
prepared its Report on scenario pathways for achieving climate neutrality in the EU that
are in line with limiting global warming to 1.5°C with no or limited overshoot.?*
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Setting the 2040 target on the basis of a long-term temperature goal which is higher than 1.5°C
(or which assumes significant overshoot of the target before returning to 1.5°C) would expose
people within the EU and beyond to an excessive risk of harm.

2.1.4. Equity and common but differentiated responsibilities

The EU’s 2040 target must be informed by its commitment under international law to “take the
lead”?® in the global effort to prevent dangerous climate change by assessing and implementing
its duty to mitigate climate change?®® on the basis of the international principles of equity?” and
common but differentiated responsibilities and respective capabilities (CBDR-RC).?® Further,
the EU has committed (as have other States Parties) to communicate how it considers its NDC
to be fair and ambitious.?®

This is in line with:

= International law: the EU, as a Party to the Paris Agreement, has committed to the
principle that its nationally determined contribution will “reflect its highest possible
ambition, reflecting its common but differentiated responsibilities and respective
capabilities, in the light of different national circumstances”.*® The principles of equity
and CBDR-RC are “deeply embedded in the UN climate regime”,*! and inform States’
mitigation obligations under both treaties.*

= Recommendations of the ESABCC: the ESABCC took these provisions as the legal
starting point for assessing the EU’s fair share of emissions.®® The ESABCC
recommended that the EU “consider [...] estimates of its fair share of the remaining
global carbon budget consistent with limiting global warming to 1.5°C” in order to
“deliver a contribution to achieving the temperature goal of the Paris Agreement that is
both fair and consistent with the physical science of climate change” [emphasis
added].>* We outline below how the ESABCC drew upon effort-sharing modelling in
line with these principles.

= National court decisions within the EU: apex courts in the Netherlands (Urgenda,
2019) and Germany (Neubauer, 2021) have drawn on the principles of equity and
CBDR-RC when determining the level of emissions reductions that are appropriate for
developed country governments to adopt in order to prevent dangerous climate change.
In Urgenda (2019), the Dutch Supreme Court found that, on the basis of the principles
of equity and CBDR-RC, “[t]hese general obligations and principles [under the
UNFCCC] mean that a fair distribution must take place, taking into account the
responsibility and state of development of the individual countries [emphasis added]”.*®
For this reason, the Supreme Court found that the Dutch State must do its “fair share”
in reducing emissions pursuant to its human rights obligations, especially as a
developed country.®® Similarly, in Neubauer (2021), the German Constitutional Court
recalled that the Paris Agreement must be implemented to reflect “equity” and the
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principle of CBDR-RC.%" In particular, the Constitutional Court further clarified that
Germany’s contribution to global mitigation efforts “must be determined in a way that
promotes mutual trust in the willingness of the Parties [of the Paris Agreement] to take
action”, notably on the basis of the principle of CBDR-RC.® The Court highlighted
Germany’s historical contribution to global warming, with national per capita CO2
emissions almost twice as high as the global average.®® We outline the details of the
Court’s decision in the box in Part 3 below.

= Findings of the IPCC: the IPCC has found that fair and equitable mitigation efforts
are crucial for an effective global effort to avert dangerous climate change.*® In
particular, the IPCC has found that: “greater cooperation would ensue if policies are

perceived as fair and equitable by all countries”;*! “treaties that are considered unfair

may be hard to implement”;*? and “[e]quity and just transitions can enable deeper

ambitions for accelerated mitigation”.*?

2.1.5. Precaution

The UNFCCC expressly requires Parties to take precautionary measures in respect of climate
change.** The widespread scientific consensus as regards the causes and effects of climate
change plays an important role in lifting the mitigation action required of States where there is
a risk of serious or irreversible damage — yet where some uncertainty remains in climate
science. This is the case, for example, in relation to the risk of triggering climate ‘tipping
points’: States must adopt measures to avoid or reduce this risk, even if there is some
uncertainty regarding when a climate tipping point may occur, noting the irreversible impacts
that would ensue if global warming triggered one or more tipping point.*°

In line with the precautionary principle, the EU’s 2040 target should not rely heavily on carbon
dioxide removal (CDR).* In its Report, the ESABCC outlined a range of “environmental risks
and technological deployment challenges” associated with CDR,*” which formed the basis for
excluding or “filtering out” certain emissions reduction pathways that rely heavily on CDR
with high feasibility concerns.*® Such an approach is in line with the latest findings of the IPCC.
The IPCC found that while “Carbon Dioxide Removal (CDR) is necessary to achieve net zero
CO2 and GHG emissions both globally and nationally”,*® given the risks and feasibility
constraints entailed in large-scale deployment, “CDR cannot serve as a substitute for deep

emissions reductions”.>®

National courts in the European Union have also taken into consideration the risks associated
with relying on CDR. In Urgenda (2019), the Dutch Supreme Court determined that “there is
no technology that allows [negative emissions] to take place on a sufficiently large scale”,
and that excessive reliance on such technology constituted “irresponsible risks”, which would
“run counter to the precautionary principle that must be observed when applying Articles 2 and
8 ECHR and Article 3(3) UNFCCC”.%2 National courts in Ireland and Germany have taken a

similar approach.>®
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Best available science, informed by the above principles of international law, indicates that the
EU must reach carbon neutrality around 2030.

2.2.  Application of international law and best available science

We refer to two leading studies that assess States’ (including the EU’s) “fair share’ of the global
mitigation effort in light of international legal principles such as equity and CBDR-RC:

= the assessment by Climate Action Tracker (CAT), an independent scientific project
established by a consortium with Climate Analytics and NewClimate Institute;>* and

= apeer-reviewed study by Professor Rajamani, notably Coordinating Lead Author of the
IPCC ARG6 Chapter 14 on International Cooperation, and a team of leading climate
scientists (‘Rajamani et al (2021)*).%°

The CAT and Rajamani et al (2021) studies represent best available science regarding ‘effort-
sharing methodologies’ — the body of academic research that is concerned with the distribution
of the global efforts to reduce GHG emissions between States in order to prevent specified
levels of global warming.>® These methodologies, developed by the scientific community,
divide the remaining emission space (or carbon budget) between States, based on different
interpretations of fairness and equity.®’

In its Report, the ESABCC provides an overview of a range of effort-sharing approaches that
are applied in light of principles of international law.>® The ESABCC Report refers, in
particular, to the study by Pelz et al (2023) — which was prepared for the ESABCC — and which
draws on the methodology adopted by Rajamani et al (2021).%° Pelz et al (2023) describes the
analysis by Rajamani et al (2021) as “a notable step forwards in justifying and selecting from
the myriad of allocation approaches available in the literature on the basis of international legal

precedent”.%

The CAT and Rajamani et al (2021) studies are significant new developments because they
assess more than 30 individual effort-sharing papers (that all apply their own interpretations of
fairness and equity). They determine their results based on a// the interpretations of fairness in
the academic literature giving each category of interpretation equal weight, and thus represent
the scientific “common ground” as assessed by the best available science.

The findings of these studies are as follows:

= The Climate Action Tracker found that, in order to contribute its ‘fair share’ of the
global mitigation efforts to hold global temperature below 1.5°C, the EU must purse an
emissions reduction target of at least 95% by 2030 compared to 1990 levels
(excluding LULUCF);®
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= The Rajamani et al (2021) study found that the EU would be required to purse an
emissions reduction target of 110% by 2030 compared to 1990 levels (excluding
LULUCEF) in order to hold global temperature below 1.5°C and act consistently with
principles of international environmental law (as outlined above).?

= Along the same lines, the ESABCC Report has also “assessed the fairness of the EU’s
contribution under different ethical principles”.%® It found that “under some of these
principles, the EU has already exhausted its fair share of the global emissions
budget”.54 It confirmed that “[a]dditional efforts to increase the ambition beyond 55%
(up to 70% or _more by 2030) would considerably decrease the EU’s cumulative
emissions until 2050, and thus increase the fairness of the EU’s contribution to
global mitigation [emphasis added].”®

As such the current EU-wide 2030 mitigation target (a reduction of 55% by 2030 compared to
1990 levels),% falls well below the ranges indicated by these studies.

The process aimed at the adoption of the 2040 target should tackle this inconsistency and assess
how the EU can address these shortcomings. The EU can close this gap and achieve its ‘fair
share’ by — in addition to rigorous domestic emissions reductions within the EU — contributing
to mitigation efforts in countries outside the EU. According to the ESABCC, “[b]ecause none
of the assessed pathways towards climate neutrality fully align with the fair share estimates,
additional measures need to be pursued to account for this shortfall.”®” Specifically, its Report
found that: “[a]mbitious domestic emission reductions need to be complemented by measures
outside the EU to achieve a fair contribution to climate change mitigation.”®

2.3.  Current efforts are not informed by international law and best available science

The EU’s current 2030 target is not informed by international law and best available science
regarding the necessary emissions reductions to hold global temperature increase below 1.5°C.
The development of the 2040 target must seek to address these shortcomings.

2.3.1. The 2030 target is incompatible with 1.5°C

The Climate Action Tracker found that the EU’s 2030 target threatens the feasibility of staying
within the 1.5 °C threshold of the Paris Agreement: if all countries were to follow the same
level of mitigation ambition, this would result in global warming between 2 and 3°C (with a
66% probability) by 2100.°

2.3.2. The EU has failed to take into account fair share in the adoption of its 2030 target

In adopting the 2030 target, there is little evidence that EU institutions considered the EU’s
‘fair share’ of global mitigation efforts to hold temperature increase below 1.5°C. Overall, the
EU institutions have not substantiated how the 2030 target would reflect a fair and equitable
contribution towards the Paris Agreement’s long-term temperature limit."
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In 2020, the Commission admitted that the choice of the 2030 target was shaped by a

“political mandate”.”*

Specifically:

=  The Commission indicated that it had only thoroughly considered mitigation targets
that could “be achieved in a responsible manner”, i.e. through the lens of the “negative
social and economic impacts associated with the transition” towards a carbon neutral
society.” Thus, it did not assess the feasibility of any EU-wide GHG mitigation target
that would be more ambitious than a 55% reduction goal.”

* The Commission did not indicate that it took into account the “additional severe risks”’*

that human and natural systems will suffer — in Europe and across the globe — because

of its insufficient climate mitigation action. This ignores the findings of the IPCC that

the “magnitude and rate of climate change and associated risks depend strongly on

near-term mitigation” [emphasis added].”

= Nor did the Commission appear to place any weight on the “negative social and
economic impacts”’® that insufficient climate mitigation action would trigger across the
EU and beyond. This shortcoming is incompatible with the findings of the IPCC,
highlighting that “the later climate policies are implemented, the higher the expected
stranded assets and the societal, economic and political strain of strengthening
action.”’’

All of these shortcomings must be addressed in the process aimed at the adoption of the 2040
target, as outlined in our Recommendations (see below).

2.3.3. The German climate case Neubauer and the EU 2030 mitigation target

The decision of the German Constitutional Court in the Neubauer case is relevant to the
shortcomings of the EU’s 2030 target — which must be addressed in the development of the
2040 target.

The case concerned a challenge to the Germany’s (then) 2030 mitigation target under the
Federal Climate Change Act (2019) which established a GHG emissions reduction goal of
55% by 2030 compared to 1990 levels (i.e. the same level of the EU’s current 2030 target).’

The plaintiffs argued that the 2030 target was insufficient and violated their constitutionally
protected human rights.” In its judgment, the Constitutional Court found the Federal Climate
Change Act to be unconstitutional on the basis of incompatibility with the protection of the
plaintiffs’ fundamental freedoms.®

10
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The Court reviewed scientific evidence from Germany’s independent environmental agency
which illustrated that — under the reduction target of 55% by 2030 — almost the entirety of
Germany’s fair share of the remaining global carbon budget (calculated on a per capita basis)
would be exhausted by the end of 2030.8!

The Court found that this would require a drastic reduction of emissions after 2030, which
would then necessitate significant sacrifices and restrictions on personal freedoms in order
to stay within Germany’s fair share of the carbon budget.®? Therefore, the Court found that
the Federal Climate Change Act which legislated the 55% reduction target for 2030 infringed
the plaintiffs’ fundamental freedoms. The Court established that: “one generation must not
be allowed to consume large portions of the CO2 budget while bearing a relatively minor
share of the reduction effort, if this would involve leaving subsequent generations with a
drastic reduction burden and expose their lives to serious losses of freedom” 83

The Court accordingly ordered German lawmakers to amend the Federal Climate Change
Act. In order to comply with the Constitutional Court’s decision, the German Government
adopted a new mitigation goal of 65% by 2030 (compared to 1990 levels) and committed to
achieving climate neutrality by 2045 — five years sooner than its original target.

3. Conclusion

The EU’s existing 2030 target does not reflect its ‘fair share’ under its international climate
commitments; it threatens the feasibility of keeping the 1.5°C long-term temperature limit
within reach; and it will further exacerbate climate-induced violations of human rights and
fundamental freedoms. If increasingly dangerous climate change is to be avoided, the process
leading to the adoption of a 2040 EU-wide climate mitigation target must be the occasion for
the EU to ‘do its part’ —and make up for current delays — through a fair and equitable approach
to the distribution of global mitigation efforts; and thus help anticipate the achievement of
climate neutrality in the EU as soon as possible.

11
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The development of the 2040 target must be informed the principles of international law and
best available science as outlined above, and address the ‘fair share” shortcomings of the 2030
target. On the basis of the findings highlighted above, our recommendations are as follows:

4. Recommendations

= The 2040 target must:

- Aim at holding global temperature increase to no more than 1.5°C (with at least 50%,
and no or low overshoot), as recommended by the ESABCC;

- Reflect the EU’s ‘fair share’ of the remaining global carbon budget for this limit, which
necessitates achieving EU-wide climate neutrality as soon as possible and, in any case,
well before 2050, as recommended by the ESABCC,;

- Quantify any “shortfall” between the emissions reductions contemplated in the adopted
target and the emissions reductions that are needed in line with the EU’s fair share, and
outline how the EU will address such a gap, such as through emissions reductions
outside the EU, as recommended by the ESABCC;

- Include a 2035 EU-wide mitigation target and intermediate GHG budgets to ensure an
equal distribution of GHG reductions at the EU level over the entire period to 2040, and
thus avoid deferring mitigation efforts to the future; and

- Incorporate strong monitoring mechanisms aimed at effectively assessing and enforcing
Member States’ compliance with EU climate mitigation targets (2030, 2035, 2040, and
intermediate GHG budgets) well before their deadline.

= Indeveloping its proposal for the 2040 target, the European Commission must:

- Specify how the target reflects the EU’s “fair share’ of global mitigation efforts in light
of the EU’s international commitments under Paris Agreement and UNFCCC,;

- Take into account the ‘cost of inaction’ (i.e. the overall societal impacts that unfair EU
mitigation efforts would entail, such as: the risk of discouraging other countries from
achieving their ‘fair share’ of mitigation efforts; the increase in climate-related harms,
and notably the risk of triggering climate ‘tipping points’; and thus the increased
likelihood of widespread violations of human rights and fundamental freedoms); and

- Ensure adequate and transparent public participation throughout the process leading to

the proposal of the 2040 mitigation target, clearly explaining how the input of civil
society and other stakeholders has been taken into account.

12
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